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the coastal enforcement can only be applied if the ship
is not entitled to sovereign immunity and if it has
caused or is threatening to cause major damage to
the marine environment of the strait.

He then started addressing the important question of
whether coastal states are allowed to impose
compulsory pilotage in a strait used for international
navigation. He said that coastal states are not allowed
to do so. He then cited the case of the Torres Straits
in Australia. He observed that Resolution MEPC.133(53),
adopted on 22 July 2005 recommends that
governments recognize the need for effective protection
of the Great Barrier Reef and Torres Strait region and
inform ships flying their flag that they should act in
accordance with Australia’s system of pilotage. He
elucidated the fact that the Australian proposal was
opposed by other countries. He noted that the
Australian plan does not fit into any of the four
categories of permissible regulatory authority and
would be a violation of international law.

He ended by quoting a European Community report
that stated that there is a need for the legal system
relating to oceans and seas based on the UNCLOS,
to be developed to face new challenges.

Mr Hiroshi Terashima
Executive Director, Ocean Policy
Research Foundation, Japan

Mr Hiroshi Terashima delivering his presentation

Hiroshi Terashima began his presentation by explaining
the legal issues related to the UNCLOS and transit
passage. He cited Article 43 of the UNCLOS which
stated explicitly that user states and states bordering
a strait, should by agreement, cooperate in the
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establishment and maintenance of necessary
navigational and safety aids or other improvements in
aid of international navigation and in the prevention,
reduction and control of pollution from ships.

He noted that the phrase “should by agreement
cooperate” in Article 43 is generally interpreted as
recommending cooperation by agreement. He cited
the example of the cooperation between Japan as the
principal user state of the Straits of Malacca and
Singapore and the three littoral states for navigational
safety and environmental conservation as an
embodiment of Article 43. He said that Japan, as non-
littoral but user state of the straits, has consistently
provided financial and technical cooperation. He noted
that changes in the straits, such as an increase in the
number of ships using the straits, increased accidents
and piracy attacks are signs that more cooperation
needed to be undertaken to ensure that there will be
less problems in the Straits. He said that this realization
for more cooperation was expressed at the Malacca-
Singapore Straits Conference held in Singapore in
September 2007. A “cooperative mechanism”
consisting of a cooperative forum, a project coordination
committee, and an aids to navigation fund was called.
It was agreed that user states, maritime shipping
industries and other stakeholders would try to make
financial contributions on a voluntary basis. However
little has been done since then due to the lack of
interest among user states for such a project.

He highlighted that several projects have been
proposed, aimed at encouraging cooperation in the
Straits of Malacca. Among these projects are the
removal of wrecks in the Traffic Separation Scheme in
the Straits of Malacca and Singapore; cooperation
and capacity building on Hazardous and Noxious
Substance (HNS) preparedness and response in the
Straits of Malacca and Singapore; demonstration
Project of Class B automatic identification system (AIS)
transponder on small ships; setting up a tide, current
and wind measurement system for the Straits of
Malacca and Singapore to enhance navigation safety
and marine environment protection; replacement and
maintenance of aids to navigation in the Straits of
Malacca and Singapore; and replacement of aids to
navigation damaged by the tsunami incident in
December 2004. He drew attention to the fact that



several countries including the United Arab Emirates,
Korea, Japan, China, Australia as well as the Nippon
Foundation have expressed support for some of
these projects.

Terashima believed that the strength of the cooperative
mechanism is in fact that the participation is not limited
to the littoral and user states but also includes the
shipping industries and a variety of other stakeholders.
He felt that there will be a focus on contributions by
the direct beneficiaries of the straits passage, that is,
the shipping industry, especially as it paves the way
for businesses to make voluntary contributions as part

of their social responsibilities. He envisioned that the
establishment of the Aids to Navigation Fund will
secure the extensive financial support necessary to
maintain and replace navigational aids. The role of this
fund will be to serve as a pool for voluntary contributions
by a variety of stakeholders, including oil producing
countries and the shipping industries.

Terashima concluded by expressing confidence that
the cooperative mechanism established by the different
stakeholders and supported by Nippon Foundation
will yield significant benefits to all parties.

QUESTION AND ANSWER SESSION

One of the participants asked a question about the
Torres Straits. He noted that the main fear of the
international community with Australia’s action to
impose compulsory pilotage in the Straits. He
noted that all straits are different and the Australian
decision could be motivated by the growing
concerns about environment, economic imperative
and navigational safety.

Beckman said that the Australian position is not a legal
argument. He postulated the view that the Australia
did not exhaust all means and could have acted within
the framework of international law. There would have
been room for states to ensure compliance with
the system. As far as he is concerned, Australia
acted unlawfully.

Another participant expressed the view that the current
jurisdiction is a failure if states do not comply. He felt
that the failure of this jurisdiction led Australia to act
unilaterally. He added that diplomatic process could
take ten years or more. Meanwhile an environmental
disaster could occur during this time.

Another participant expressed the opinion that a country
can protect the marine environment without acting in
a manner not consistent with international law. He
added that Australia has a good track record for

compliance with international law and should have
acted within the framework of international law. The
participant then proceeded to ask whether the shipping
industry would be worried about the Australian actions.
He asked whether the Americans could do something
to persuade the Australians. He also asked whether
the Japanese could persuade the Europeans to come
onboard and assist with various projects to protect
marine environment.

A participant expressed the opinion that the Australian
government, on the record, does not think their actions
were illegal or will have an impact on hampering transit.

Beckman said that there is a clear irreconcilable issue.
While the Australians may think that they were in
compliance with international law, the fact is that they
were not. He added the IMO will never approve of
Australia’s action. This is simply because if the
IMO does not stop the Australians, other states may
follow suit.

Neher said that the U.S. will continue with dialogue
and will hold bilateral consultation with Australia.
However, it is unlikely that the U.S. will compel Australia.
He said that environmental concerns are valid. At the
end of the day, all states are interested in their own
interest and security.
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Terashima stated that Japan will always strive to
encourage other states to be involve in the processes
and projects.

A participant asked whether there will be a proliferation
of the Proliferation Security Initiative (PSI). He wanted
to know whether other states may be swayed to do
something if the U.S. itself ratifies the UNCLOS. He
also asked at what point would the PSI reach a critical
mass such that one could roll back into the UN
framework to give it greater legitimacy.

Neher said that he cannot predict the number of
countries that is needed. At this point, he noted that
the U.S. does not have the credibility to persuade
other countries to be involved in the process. He said
that there is a need to expand the number of countries
to become more involved as non-endorsing states.
Maritime security in the future is such that nobody can
control what happens in the offshore and within
its territories.

ARCHIPELAGIC SEA LANES PASSAGE

Professor Martin Tsamenyi
Director, Australian National Centre for
Ocean Resources & Security (ANCORS)

Professor Martin Tsamenyi making his presentation

Martin Tsamenyi began his talk by explaining that he
will be providing an analysis of the navigational rights
through the waters of states claiming archipelagic state
status in the context of the 1982 Law of the Sea
Convention. He noted that Part IV of the United Nations
Convention of the Law of the Sea of 1982 (the LOSC)
introduces the concept of archipelagic sea lanes
passage as part of a special regime applicable to
archipelagic states.
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The Part IV regime establishes two preconditions of
archipelagic sea lanes passage. First, such passage
may only be undertaken through “archipelagic waters”.
Second, archipelagic waters may only exist in respect
of archipelagic states that have defined archipelagic
baselines in accordance with several requirements set
out in Article 47 of the LOSC. The five requirements
under Article 47 include: that the claimant state’s “main
islands” must be included within the archipelagic
baseline system; the ratio of water to land within the
baselines must be between 1:1 and 9:1; the length of
any single baseline segment must not exceed 125 nm;
no more than three per cent of the total number of
baseline segments enclosing an archipelago may
exceed 100 nm; and such baselines “shall not depart
to any appreciable extent from the general configuration
of the archipelago”. According to records of the United
Nations, 20 states have claimed archipelagic state
status as at 24 October 2007. A minority of these
states have implemented the preconditions of
archipelagic sea lanes passage by defining archipelagic
baselines in accordance with Article 47.

He then proceeded to define what the term
“archipelagic state” meant. To him, an archipelagic
state is a state that constituted wholly of one or more
archipelagos and may include other islands. He defined



an archipelago as a group of islands, including parts
of islands, interconnecting waters and other natural
features which are so closely interrelated that such
islands, waters and other natural features form an
intrinsic geographical, economic and political entity,
or which historically have been regarded as such. He
added that an archipelagic state status may simply be
for symbolic political reasons without any navigational
consequences and that an archipelagic state may have
archipelagic waters through which the right of
archipelagic sea-lanes passage is exercised. Tsamenyi
postulated the view that archipelagic sea-lanes passage
refers to the exercise in accordance to this convention
of the rights of navigation and over-flight in the normal
mode for the purpose of continuous, expeditious and
unobstructed transit between one part of the high seas
or an exclusive economic zone and another part of
the high seas or an exclusive economic zone.

The presentation then examined the navigational rights
through the waters of states claiming archipelagic state
status in the context of international law. He divided
states claiming archipelagic status into four categories.
The first category was those states which have claimed
archipelagic status and which have defined both
archipelagic sea lanes (ASLs) and archipelagic baselines
in accordance with Article 47 of the LOSC. Indonesia
falls within this category. The second category relates
to states that have defined archipelagic baselines in
accordance with Article 47 of the LOSC but which
have not designated ASLs. Jamaica and Papua New
Guinea fall within this category. The third category
were states which have claimed archipelagic state
status but have determined their archipelagic baselines
in a manner contrary to the requirements of Article 47.
Philippines and Maldives were in this category. The
fourth category of states are states without archipelagic
sea lanes and baselines. Countries such as Bahrain
and the Comoros belong to this category.

He ended his presentation by arguing that the
implementation of Part IV of LOSC can be challenging
in terms of designation and maintenance of sea lanes.
There has been only one partial compliance since
LOSC came into force. He mentioned that the analysis
of state practice shows a lack of complete
understanding of the archipelagic state regime under
the LOSC.

Captain Pete Pedrozo
Staff Judge Advocate, U.S. Pacific
Command

Captain Peter Pedrozo delivering his presentation

Pete Pedrozo began his talk by defining archipelagic
sea lanes. He explained that these sea lanes refer to
sea lanes or air route traversing archipelagic waters
and adjacent territorial sea. It must also be suitable
for continuous and expeditious transit, must be IMO-
approved, must have a designated archipelagic state
and must include all normal passage routes used for
international navigation or over-flight.

He proceeded to explain that the rights of Archipelagic
Sea Lanes Passage (ASLP) include continuous,
expeditious and unobstructed transit. He added that
the archipelagic state could not hamper or obstruct
sea routes. Diplomatic clearance or prior notice is not
required. All ships and aircraft can also enjoy this
passage. Ships using the ASLP must refrain from any
threat or use of force, but may operate in the “normal
mode”. Pedrozo mentioned that normal mode refers
to a series of activities, which involve continuous and
expeditious transit, such as launching and recovering
aircraft/military devices (force protection), and air-to-
air refuelling. He then postulated the complications
involving warships and military aircraft and ASLP. He
noted that the current Innocent Passage Regime is
inadequate. He said currently submarines must transit
on the surface. There is also no right of innocent
passage for aircraft, no launching, landing or taking
on board of any aircraft or military device, or innocent
passage may be suspended temporarily. All these
create problems for the military, drive up the cost and
take up a lot of time. Pedrozo also attempted to explain
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the designation of sea lanes. He said that an
archipelagic state may, but need not, designate sea
lanes. If it chooses to designate sea lanes, it must first
get IMO approval and must include all normal passage
routes used for international navigation, except for
duplicate routes of similar convenience. Where an
archipelagic state has not yet designated sea lanes or
only made a partial designation, the right of ASLP
continues to apply within all normal passage routes
used as routes for international navigation.

Subsequently, he began assessing the case study of
Indonesia and its ASL proposal. In 1998, the U.S. and
Australia worked closely with Indonesia to obtain IMO
approval for its ASL proposal. As Indonesia was not
then in a position to seek approval for all normal routes,
in particular the east-west route, the lanes adopted
by the IMO is explicitly a “partial system”. The
consequence of a partial system is that the right of
ASLP continues to apply through all routes normally
used for international navigation through the Indonesian
archipelago until Indonesia designates all normal routes.

He explained that during this period, it was agreed by
all concerned, including the Government of Indonesia,
that the three north-south sea lanes adopted by the
IMO in 1998 and designated by Indonesia was a partial
designation and that the right of ASLP continues to
apply in all other normal passage routes used for
international navigation until the Indonesian government
make a full and complete designation of all normal
passage routes through the archipelago. While the
final agreement adopted by Indonesia is in line with
the IMO, several articles in the agreement could be in
contention with the IMO. These include Article 13
which does not make clear that innocent passage
applies in all Indonesian archipelagic waters (except
internal waters) and adjacent territorial sea as prescribed
by UNCLOS Article 52(1) and the GPSR part H,
paragraph. 6.5; and the regulation does not make clear
that the right of ASLP exists through all routes normally
used for international navigation through other parts
of the Indonesian archipelago as set out in UNCLOS
Article 53(12) and the GPSR part H, paragraph 6.7.
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Pedrozo concluded by emphasizing that the ASLP is
an essential right for military ships and aircraft. As
confirmed by the IMO, ASLP applies in all routes used
for international navigation regardless of whether the
archipelagic state has designated sea lanes or has
only designated a partial system.

Mr. Alberto A. Encomienda
Secretary-General, Maritime and Ocean
Affairs Center, Ministry of Foreign
Affairs, Philippines

Mr Alberto Encomienda making his presentation

Alberto Encomienda began his address by stating that
the Philippines has not designated archipelagic sea
lanes (ASLs) under the UNCLOS. He added that the
prevalent thinking has been that designation of
archipelagic sea lanes is necessary for the orderly
transit management of foreign vessels through
archipelagic waters. However, he explained a new
policy thrust that takes the view that peace, good
order, and security in its archipelagic waters, and in
the state itself, may be better served through the
application of, and focus on, internationally established
protection measures for the marine environment while
guaranteeing and facilitating freedom of navigation, in
lieu of designation of archipelagic sea lanes. Under
this new policy reorientation, the Philippines believes
that the designation of the entire country as a
Particularly Sensitive Sea Area (PSSA), and the
consequent institution of associated protective
measures (APMs) would address better the
circumstances of the Philippines as an archipelago
and archipelagic state.



It is stated that under UNCLOS Part 1V, archipelagic
states may or may not designate archipelagic sea
lanes. In the latter case, foreign vessels may exercise
the right of archipelagic sea lanes passage through
routes normally used for international navigation. He
noted that transit passage through archipelagic waters
cannot be confined to archipelagic sea lanes since
foreign vessels can enter and exit archipelagic waters
or navigate anywhere in archipelagic waters in the
exercise of innocent passage. Encomienda believes
that declaring the Philippines as PSSA and instituting
APMs to govern vessel transit in exercise of the right
of archipelagic sea lanes passage and innocent
passage would be a more practical arrangement in
the Philippines. He explained that there are two main
reasons for this. Firstly, the entire archipelago is an
eco-system or eco-region by itself with delicate and
rich marine biodiversity. Secondly, the Philippines
archipelago is composed of very closely-grouped
islands. As such it is impossible in regard to technical
parameters under the UNCLOS for designation of
archipelagic sea lanes.

Mr A Havas Oegroseno
Director, Directorate for Political
Security and Territorial Affairs, Indonesia

Mr Havas Oegroseno delivering his presentation

Havas Oegroseno began his address by arguing that
the 1982 United Convention on the Law of the Sea
(UNCLOS) has given birth to a new legal regime at sea
which can be regarded as a constitution of the sea
that strikes the balance between the interests of coastal
states and the international community. He remarked
that one of the issues that must be dealt with is the
recognition that the waters among the islands of
archipelagic states that previously were international

waters now fall within the sovereignty of the archipelagic
state. The relevant archipelagic state are expected to
guarantee freedom of navigation through its archipelagic
waters and must ensure that ships navigating through
archipelagic waters are guaranteed the right of transit
passage. At the same time, the relevant archipelagic
states have the obligation to designate archipelagic
sea lane (ASL) passage. Xue also mentioned the legal
implications of the development of technology and
the capabilities to collect large amounts of marine data
at great distances using remote technologies located
outside the jurisdictional waters of coastal states. She
mentioned that due to these controversies, more
restrictions could be imposed on the freedom of the
seas by the international community and in the LOSC.
She said that it is important to regulate MSR due to
the impact on the marine environment.

Oegroseno noted that Indonesia, being the largest
archipelagic state in the world, has designated major
archipelagic sea lanes passages which were all
encapsulated in the Government Regulation No.
37/2002. He explained that the sea-lane passages that
were designated as ASL | is for the navigation between
the South China Sea and Indian Ocean, ASL Il is for
the navigation between the Sulawesi Sea and the
Indian Ocean and ASL lll is for the navigation between
the Timor Sea to the Pacific Ocean. He said that the
process of designating such lanes was done in several
different stages in a certain time frame involving surveys,
national coordinating meetings, consultation with
relevant neighbouring and other interested states. This
culminated in the acknowledgement of Indonesia’s
designation in the International Maritime Organization
(IMO) processes.

He articulated the view that several developments has
necessitated Indonesia to review the existing ASL
passages. He said that these ASLs were regulated
under the Government Regulation No. 37/2002. He
mentioned that changes have resulted in Indonesia
changing some of its regulations related to the ASL.
In part, East Timor today is no more part of Indonesia.
This change affected Indonesia’s designation of ASL
lll. He said that the Indonesian government is still
grappling with several issues such as new
measurements of baselines. The current archipelagic
strait baselines are measured from basepoints on
East Timor territory.
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QUESTION AND ANSWER SESSION

A participant asked Tsamenyi whether a normal
continental country which is not an archipelagic
country may apply archipelagic principles to their
coastlines. The participant noted that a lot of countries
apply this in Southeast Asia.

The coral reefs initiative was not designed to have
legal significance in archipelagic waters. It is a
conservation initiative, not a legal status. Timor Leste
is not an archipelagic state.

Tsamenyi said that base on his reading of the
convention, it is designed for an archipelagic state
but a normal continental country can use Article 5 or
7 but not apply Article 47.

A participant asked whether aircraft should be allowed
to operate in some areas like Indonesia.

Pedrozo noted that airspace must be within sea lanes.
The Sulu sea lanes is 50 miles in width. As such,
aircraft can operate in the areas.

A participant asked whether the Philippines’ claim to
be an archipelagic state is consistent with the UNCLOS.
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Encomienda claims that the whole of the Philippines
should be a Particularly Sensitive Sea Area (PSSA).

Tsamenyi said that the Philippines has straight
baselines and as such does not comply with Article
47. In the political sense, Philippines is an archipelagic
state but not under the UNCLOS. It is also not
compliant with the baselines

Encomienda said that the baselines were drawn in
1958 long before the UNCLOS came into force. He
explained that before the UNCLOS came into effect,
laws were passed in the Filipino Congress to declare
Philippines as an archipelagic state and that the
waters around it are domestic not international waters.
In terms of compliance to the UNCLOS and domestic
laws, constitutions declared that waters are considered
part of domestic waters. The current problem
Philippines faced is that domestic laws are not in line
with the UNCLOS. He added that no one who is not
a Filipino will accept the current state of affairs.



VESSEL-SOURCE POLLUTION AND
PROTECTION OF MARINE ENVIRONMENT

Captain Charles D. Michel

Chief, Office of Maritime and
International Law, U.S. Coast Guard
Headquarters, Washington, D.C.

Captain Charles Michel making his presentation

Charles Michel began his presentation by highlighting
some common examples of waste that can lead to
sea pollution. He remarked that protecting the
environment and acting within the law costs money
and illegal discharge is not an acceptable cost of doing
business. He argued that environmental crimes should
be seen as economic crime. He went on to highlight
some common causes of sea pollution. These include
Oily Water Separator (OWS) Bypassing, Oil Content
Meter Tricking, Marine Sanitation Device (MSD)
Bypassing or Other Sewage Discharges, Cargo Slop
Discharges, Garbage/Plastics Discharges, Outer
Continental Shelf (OCS) Facility Discharges and
Falsification of Environmental Protection Records.

He said that these offences can be detected using
several means including routine Coast Guard Port
State Control Exam, through information from an
informant such as a crew member or a company, and
through intelligence methods such as aerial surveillance
and information from other countries. Michel explained
that when an offender is caught, he is dealt with using

several ways including informal corrective actions, port
state control action, notice of violation, civil penalties
and criminal enforcement. Historically, he noted, the
U.S. has pursued prosecution for: criminal violation,
criminal false statements and other deliberate
concealment and failure to report known pollution. He
articulated the U.S. interpretation of the UNCLOS by
noting that Article 228/230 does not apply to violations
of non-pollution crimes. Article 228 does not apply to
pollution in the territorial sea or crimes committed in
port and Article 230 only applies to natural persons
on the ship at the time and not to corporations or
shore-side personnel. Since 1998, the U.S. have
imposed more then $200 million in criminal penalties
and the largest fine ever was imposed in 2007 worth
$37 million. There have also been probation of hundreds
of vessels operating under court-supervised
environmental compliance programs (ECP). Michel
noted that one of the most interesting ways of tackling
the problem is through the U.S. Voluntary Disclosure
Policy. In this programme, crews of ships are rewarded
for reporting any environmental offences.

He then cited the case of the Selendang Ayu. Due to
cooperation, the owner pleaded guilty to three strict
liability offences including two refuse act counts. Oil
and soybeans were thrown illegally. They were also
prosecuted under one Migratory Bird Treaty Act (MBTA)
count for killing seabirds. They were fined $10 million
(including $4 million in community service), given three
years’ probation, and was put under audit of owner’s
maintenance program. The United States maintains it
could prove, beyond a reasonable doubt, violations of
the Clean Water Act for the negligent discharge of a
pollutant (engine maintenance). Criminal prosecution
of vessel owners and operators will generally only be
recommended by the Coast Guard when the alleged
violation involved intentional or culpably negligent
conduct on the part of the responsible party.
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Mr. Peter Hinchliffe
Marine Director, International Chamber
of Shipping

Mr Peter Hinchliffe delivering his presentation

Peter Hinchliffe began his presentation by introducing
the role of the International Chamber of Shipping and
the International Maritime Organization with respect
to the protection of the Marine Environment. He
explain the relevance of globally-applicable regulation
to a unique international industry that cannot operate
efficiently when faced with regional or national
regulations whose requirements differ from the
international baseline.

He said that the ICS has 37 countries represented in
it and about 75 per cent of shipping around the world
are controlled by ICS members. Its key purposes are
to develop an international consensus on issues
affecting shipping industry and to represent the
consensus in international debate. He remarked that
the ICS is working towards zero environmental impact
and ensuring stakeholder engagement

He then explained the role of the International Maritime
Organization (IMO). IMO is run under the United
Nations. It has 167 member governments and 300
staff in its Secretariat. Among its functions is to assist
in meetings between member countries. Half of the
IMO’s working year is spent speaking to member
countries. IMO also attempts to ensure environmental
compliance knowledge. To ensure that the IMO is
effective, a working regulatory framework is needed.
In the IMO Regulatory Framework are the SOLAS
Convention, MARPOL Convention and other single
subject conventions. This framework is meant to
protect the environment.
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He pointed out that several clauses within the
International Convention for the Prevention of Pollution
from Ships (MARPOL 73/78) ensured the safety of
the environment. These include Annex | which is the
Prevention of Pollution by Qil, Annex Il which is the
Control of Pollution by Noxious Liquid Substances,
Annex Il which is the Prevention of Pollution by
Harmful Substances in Packaged Form, Annex IV
which is the Prevention of Pollution by Sewage from
Ships, Annex V which is the Prevention of Pollution
by Garbage from Ships, and Annex VI which is the
Prevention of Air Pollution from Ships. While most
countries have ratified the first five clauses, there has
been some complications with Annex VI. As for now
only 47 states have ratified this.

Hinchliffe then spoke about the International
Convention on the Control of Fouling Systems on
Ships (2001). This convention was ratified in
September 2007 and will be enforced on 17
September 2008. Another important convention is
the International Convention for the Control and
Management of Ship’s Ballast Water and Sediments
2004 which has been ratified by only 10 of the 30
member states.

Hinchliffe then moved on to speak about the problems
related to various conventions. He said that one of
the key problems facing these conventions is the
delay of entry into force. There are also impediments
to ratification for some states and as such these
states must have the right to delay some of these
ratifications. There are also some state obligations
under the IMO conventions. To overcome some of
these problems, several solutions could be suggested.
These include accompanying guidelines to
conventions. Dates must be relative to entry into
force. They must remove adopted text if not ratified
within specified period and that there must be a
selection of ratification criteria. He ended his address
by saying that the international community must aim
for the implementation of a mechanism to ensure
expedient entry into force, enforceability and stability.



Professor Kuen Chen Fu
Director, Center for Oceans Policy and
Law, Xiamen University

Professor Kuen Chen Fu making his presentation

Kuen Chen Fu began his presentation by highlighting
the four legally meaningful parts of the Taiwan Straits.
These parts include the territorial sea waters along
the mainland coast of China and around Taiwan Island
and Penghu Islands (or the Pescadores), the internal
waters around Kinmen, Wuchiu and Matzu islands,
the Penghu Channel as internal waters between
Penghu Islands and the coastal shoals of JiaYi County
on Taiwan lIsland, and the EEZ area between the
territorial sea waters measured from both Taiwan
Island and from Mainland China. He explained that

there are two systems of territorial sea baselines
promulgated by both the Taiwan authorities and China.
Both China and Taiwan accept the UNCLOS.

He proceeded to examine the legal status of the
Taiwan Strait and the feasibility of enforcing Generally
Accepted International Rules and Standards (GAIRS)
in the area. The recent universal move in expelling
single-hulled tankers has been used as an example
to indicate the ways for such enforcing efforts. Since
Taiwan is not recognized by most of the members of
the international community as a sovereign state,
there is a real demand for cooperation between
Mainland China and Chinese Taipei in this area for a
more effective scheme of law enforcement against
vessel-source pollution. He felt this will be good for
Taiwan. He proposed that a Joint Law Enforcement
Zone be established between the two countries. While
there are two systems of territorial sea baselines
promulgated by both the Taiwan authorities and the
PRC but there are no overlapping or conflicting
sections. Laws between the two countries are uniform
as both subscribe to the MARPOL 73/78.

He concluded by stating that it is of great importance
for China and Taiwan to cooperate to ensure that the
Straits will be protected.

QUESTION AND ANSWER SESSION

One of the participants noted that for new
conventions, the entry into force take more time.

He felt that the current process of amendment is

too long and could in fact be done without delays.
At the same time, he argued that states should
comply with Annex IV of the UNCLOS as they had
been party to the earlier discussions on it.

Hinchliffe answered by saying that the issue about
fixed state is not likely to pass until ratification.
Fixed state will not be achieved as the equipment
was not going to be there. Underlying the state
control, coastal states need to take action because
the continental state does not take responsibility.
It is difficult to monitor effectively that countries
are following the convention.

Another participant queried about how the U.S.
was applying the UNCLOS.

Michel noted that the many in the U.S. feel that
the UNCLOS should be ratified. The issue is now
being debated and they are confident that they
will be able to ratify the treaty soon.

A participant noted that there is a need for uniform
standards to be applied. One of the crucial issues
faced is the importance of not having coastal
states defining position. Coastal states will not
want that. He felt that it is difficult to assume that
the majority of coastal states, would secede control
of their waters to other nations.
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NON-FLAG STATE ENFORCEMENT AND
PROTECTION OF MARINE ENVIRONMENT

Commander James Kraska Chief,
International Negotiations Division and
Oceans Policy Advisor, Joint Staff,
United States

Commander James Kraska delivering his presentation

James Kraska began his address by providing a
background to the origins of the Particularly Sensitive
Sea Areas (PSSA). He noted that the PSSA has its
origin from the Stockholm Conference in 1977. Article
7 called on all states to “take all possible steps to
prevent pollution of the seas by substances that are
liable to create hazards to human health, to harm living
resources and marine life, to damage amenities or to
interfere with other legitimate uses of the sea”. The
specific inception for the PSSA concept arose from
Resolution 9 of the “Protection of Particularly Sensitive
Sea Areas”, of the 1978 International Conference on
Tanker Safety and Pollution Prevention in London. He
said that the PSSA is a management tool to alleviate
the most damaging impact of merchant shipping
activities on certain areas requiring heightened
environmental protection.

Kraska noted that PSSA was an area that needs special
protection through IMO action because of its
significance for ecological, socio-economic or scientific
attributes that may be vulnerable to damage from
international shipping. This was to ensure that interests
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of the coastal state, flag states and environmental and
shipping communities were thoroughly considered.
He said that the principal mechanism for compliance
of PSSAs is flag state enforcement (Paragraph 9.3 of
the Guidelines).

Kraska explained that member governments which
have received information of an alleged violation of an
associated protective measure (APM) by a ship flying
their flag should provide the Government which has
reported the offence with details of appropriate action
taken. The convention also recognizes extraordinary
circumstances or threats in which it may be appropriate
for a coastal state to enforce against major
environmental damage. However, the principal
mechanism for compliance of PSSAs is flag state
enforcement. For Non-Flag State Enforcement, the
convention also recognizes extraordinary circumstances
or threats in which it may be appropriate for a costal
state to enforce against major environmental damage.

Kraska went on to cite examples of PSSA. He stated
that the first PSSA is the Great Barrier Reef in 1990.
Governments recognize the need to ensure that there
is protection of the environment. Since then, the trend
toward demarcating PSSAs that extend into the
exclusive economic zone has accelerated. The list of
PSSAs now includes the archipelago of Sabana-
Camaguey (Cuba), Malpelo Island (Colombia), the
Florida Keys (United States), the Wadden Sea
(Netherlands, Denmark and Germany), Paracas National
Reserve (Peru), Western European Waters (Belgium,
France, Ireland, Portugal, Spain, United Kingdom),
Canary Islands (Spain), the Baltic Sea (Denmark,
Estonia, Finland, Germany, Latvia, Lithuania, Poland,
Sweden), Galapagos Islands (Ecuador), the Torres
Strait extension of the Great Barrier Reef (Australia
and Papua New Guinea), and the northwestern
Hawaiian Islands (United States).



Kraska concluded by noting that the growth in the
number of PSSAs since 1990 and the trend toward
increasing regulation give rise to concern over the
potential for PSSAs to impair freedom of navigation
and over-flight over foreign-flagged vessels and aircraft.
If not developed through consensus and carefully and
responsibly managed by coastal states, APMs that
arise from the PSSA process could lead to restrictions
on the exercise of high seas freedoms in the exclusive
economic zone (EEZ), impair the right of transit passage
through straits used for international navigation and
weaken the right of innocent passage.

Associate Professor Rosemary
Rayfuse Faculty of Law, University of
New South Wales, Australia

Dr Rosemary Rayfuse making her presentation

Rosemary Rayfuse began her presentation by
highlighting the problems of lllegal, Unregulated and
Unreported (IUU) fishing. She noted that IUU fishing
remains one of the main obstacles to the achievements
of sustainable world fisheries. IUU fishing also causes
severe economic, social, biological and environmental
impacts. Efforts to eliminate IUU fishing have been
ineffective. As such, there is a need for criteria for
accessing the performance of flag states and the need
for non-flag (coastal) state enforcement.

She propounded the view that flag states have a duty
to cooperate in conservation and management of MLR.
This cooperation could occur through regional
organizations and arrangements and it is a duty for
these states to comply. Flag states have the duty to
ensure effective control of vessels flying your flag. This
could be done through maintaining vessel registers,
and restricting authorization unless they are unable to
control the events. There is also a requirement to
authorize/license MSC, vessel- and catch-reporting
and verification, regulation or trans-shipment. She also
elucidated the view that several measures must be
taken by non-flag states. She then addressed the
question of what needs to be established before a
non-flag state can take action and what that action
might then be. She noted that non-flag measures can
be invoked if several criteria are met. This could be
done through the determination of irresponsible flag
states on the basis of pattern of breaches, right to be
informed and to respond to allegations, and that there
is burden of proof on those alleging breach.
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QUESTION AND ANSWER SESSION

A participant asked the panellists several questions.
The first question posed was about differences between
PSSA and marine-protected areas like marine parks
and the implication to navigation. Secondly, a question
was posed about the jurisdiction of FAO and IMO. The
third question was about how international navigation
was affected by the designation of North West Hawaii,
which covers large areas of the Pacific Ocean as

a PSSA.

Answering the first question, Kraska noted that the
problem with terms is the fact that there are no precise
definition or criteria to differentiate these terms. He
observed that there are guidelines but no legal
distinction. However, regardless of definition, all these

areas are governed by the UNCLOS.
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He also answered the third question by explaining that
North West Hawaii is the largest PSSA. However, when
states have opportunity to pose the question, only
India did so. As IMO works on collective consensus,
they decided to move on with the process and are still
designating the area as a PSSA. There was no
disagreement in the proposal worked out by the U.S.

Rayfuse stated that there was coordination work
between IMO and FAO. There are also joint secretariat
efforts between FAO and IMO. She also said that while
the area of the Northwest Hawaii PSSA may seem big,
there is little international shipping in the area. Most
international traffic goes through South Hawaii. As
such, there is little impact even if the area is designated
as a PSSA.
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ABOUT RSIS

The S. Rajaratnam School of International Studies
(RSIS) was established in January 2007 as an
autonomous School within the Nanyang
Technological University. RSIS’s mission is to be
a leading research and graduate teaching
institution in strategic and international affairs in
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international affairs to form a global network
of excellence

Graduate Training in International Affairs

RSIS offers an exacting graduate education in
international affairs, taught by an international
faculty of leading thinkers and practitioners. The
teaching programme consists of the Master of
Science (MSc) degrees in Strategic Studies,
International Relations, International Political
Economy, and Asian Studies as well as an MBA
in International Studies taught jointly with the
Nanyang Business School. The graduate teaching
is distinguished by their focus on the Asia Pacific,
the professional practice of international affairs,
and the cultivation of academic depth. Over 150
students, the majority from abroad, are enrolled
with the School. A small and select Ph.D.
programme caters to advanced students whose
interests match those of specific faculty members.

Research

RSIS research is conducted by five constituent
Institutes and Centres: the Institute of Defence
and Strategic Studies (IDSS, founded 1996), the
International Centre for Political Violence and
Terrorism Research (ICPVTR, 2002), the Centre
of Excellence for National Security (CENS, 2006),
the Consortium of Non-Traditional Security
Studies in ASIA (NTS-Asia, 2007); and the
Temasek Foundation Centre for Negotiations
(2008). The focus of research is on issues relating
to the security and stability of the Asia-Pacific
region and their implications for Singapore and
other countries in the region. The School has
three professorships that bring distinguished
scholars and practitioners to teach and to
do research at the School. They are the S.
Rajaratnam Professorship in Strategic Studies,
the Ngee Ann Kongsi Professorship in
International Relations, and the NTUC
Professorship in International Economic Relations.

International Collaboration

Collaboration with other professional Schools of
international affairs to form a global network of
excellence is a RSIS priority. RSIS will initiate
links with other like-minded schools so as to
enrich its research and teaching activities as well
as adopt the best practices of successful schools.
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